FTHICS AND THE HEALTH
CARE PROFESSIONS

Fthical dilemmas in the field of health care
involve some of the most troubling and dra-
matic incidents of professional life. The task
of applied ethics is to provide a reasoned
and justifiable response tO the question,
“‘What is the right thing to do (ina particular
situation)?”’ Health care professionals have
to make literally life-and-death decisions,
and often they must decide quickly, without
the luxury of time for reflection. In order to
develop a moral consciousness to guide
their choices, they need a firm grounding in
ethical principles, combined with an under-
standing of the nature of justifications. The
material in this unit—together with Unit [—
is aimed at providing the necessary ground-
work.

Many problem areas in health care ethics
are not new: abortion and euthanasia are €x-
amples. However, recent advances in medi-
cal technology have added new dimensions
to old questions and fostered a sense of ur-
gency in atempts 1o resolve them. In the
case of cuthanasia, for instance, techniques
have heen developed to prolong hiological
functioning in persons who are irretrievably

s with severe de-
ly would
at some

comatose and in neonate
fects. Individuals who previous
have died can now be sustained
level, sometimes for years. The question
arises whether an organism with no mor¢
than artificially maintained respiration and
heartbeat is truly alive. Is it right to prolong
such a life? The line between life and death,
once easily recognized, has become agoniz-
ingly difficult to locate.

Shifts in social patterns and attitudes also
affect issues in health care ethics. For exam-
ple, the changing status of women in Ameri-
can society has had an impact on views con-
cerning the morality of abortion. As women
gain greater independence and rights of self-
determination, more importance has been
placed on the right of an individual woman
to choose whether or not to bear a child.
Changes in women's career patterns have in-
creased the demand for family planning,
with abortion as the last-resort means to ter-
minate unwanted pregnancies.

While some problems are long-standing
ones, others have come to light as 2 direct
result of technological innovation. Repro-
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he relations between patients and profes-
sionals. Separate sections ar¢ dcvo.te(‘i to the
issues of Paternalism, Confidentiality, In-
formed Consent, and Truth Telling. The un-
derlying theme of the chaptel is the nature
of communication and authority in the pro-
fessional-patient relationship. Traditional
medical practice is grounded in paternalism
and places strong emphasis on professional
authority. Dissatisfaction with the tradi-
tional approach has led to greater awareness
of patients’ rights to know the truth and to
make their own choices. .

The values of autonomy and self-determi-
nation play an important role in issues of re-
productive health, the subject of Chapteg 6.
The problem areas examined are Abortion,
Selective Abortion, Genetic Screening, and
Reproductive Technologies. Conflicts exist
between those who support women'’s right
to make personal reproductive choices and
those who believe that fertilized ova have a
right to live. New techniques for examining
a fetus in utero raisc questions about repro-
ductive responsibility. What kind of genetic
screening is appropriate? How should test
results affect abortion decisions? Advanced
responsibility for rcs‘ul{' " fcl-r sy und the
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care. The sections deal with The Concept of
Health, Macroallocation Decisions, and Mi-
croallocation Decisions. The basic concepts
of health and disease require study and clari-
fication, because defining health has impor-
tant implications for the allocation of health
care funds and services. Ideas about social
justice also affect allocation decisions, both
at the policy level and in individual cases.
How much of the nation’s budget should be
spent for health care? When lifesaving treat-
ments are scarce, which candidates should
receive them? In this chapter, as in the pre-
chlllg ones, we attempt to show how eth-
}cal theory applies to specific problems. Us-
ing the principles of basic theory makes it
{7008811?16}0 frame a coherent moral rcspoﬁsc‘
S()}g:llg.lséllons that otherwise might seem irre-
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5. PROFESSIONAL-PATIENT RELATIONS

SN

1. PATERNALISM

Many problems in biomedical ethics revolve
around issues of professional-patient rela-
tions. Which moral rules ought to govern
the conduct of health care professionals
toward patients, and what rights should an
individual retain upon assuming the role of
a patient? The traditional paternalistic ap-
proach in medicine assumes that the profes-
sional always knows what is best for the pa-
tient. The issue of paternalism is involved in
questions of confidentiality, informed con-
sent, and truth telling, and each of these
concepts is considered in a separate section.
We place a high value upon autonomy
and thesright of individuals to self-determi-
nation. However, patients seek out the
knowledge and special skills of physicians,
technicians, nurses, and the like and volun-
tarily surrender some of their autonomy to
these experts. They place a great deal of
power in the hands of physicians in particu-
lar, whose opinions and decisions generally
take precedence over those of other health
care professionals.
_~» The dependency of the patient upon 2
physician carries 2 considerable weight of
responsibility, and this responsibility is re-
flected in medical codes of ethics dating
back as far as the Hippocratic Oath, which
is believed to have been written in the late
" fourth century, B.c. Traditional medical eth-
ics stresses the obligation of physicians to
help patients and not to harm them. The tra-
dition overlooks or places little emphasis on
the right of patients to self-determination,

however. Physicians are enjoined from ex-
ploiting the vulnerability of patients in a re-
lationship of unequal power. The problems
of dependency and unequal power are also
factors in assessing the obligations of corpo-
rations to employees and consumers and of
attorneys to clients. [See Business, Chap-
ter 10, Section 1; Chapter 11, Section 1;
Criminal Justice, Chapter 16, Section 2.]
Patients are willing to accept the powerful
influence of physicians because of a trust in
the latter’s adherence to the principles of
beneficence and nonmaleficence (summed
up in the command, “Do good and do no
harm™). '

In recent years people have begun to
question the paternalism implicit in the de-
pendency of patients upon physicians. It is
argued that physicians ought to be viewed
like consultants whose advice may be freely

laccepted or rejected. As medical knowledge

and technology grow increasingly complex.

! the argument appears impractical. How can

a layperson be expected to understand and
make reasonable judgments about the desir-
ability or efficacy of different courses of
available treatment? Nevertheless, a belief
exists that patients ought to retain a greater
measure of self-determination in their rela-
tionships with health care professionals.
Respect for a patient’s right to autonomy
at times conflicts with the physician’s pro-
fessional or personal judgment regarding
treatment. Physicians are tempted, because
of their special knowledge, to disregard or
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make better decisions regarding hea.lth care
than laypersons. According to this view, th-e
medical benefits resulting from expert deci-
sion making outweigh the utility of respect-
ing a patient’s right to choose. By contrast,
a deontological approach assigns greater
value to the respect due to individuals. In
this approach, paternalism is justified only

DAN W. BROCK

ial situations, such as when 4
in special situat

o' ability to decide is'lc‘m.pomril}, it

B 3 and l'ymitcd paternalistic Interventie,,

pairC((l‘:lt?)(rjclthc person to an autonomgy,

can res

. following selection Dan W. Broc)
In the Ohc use of a contract mode| 1,

Argl €0 fort;w ninrsc—patiem rclationship.

delmeg " the model, Brock asserts, clarifies

Appl(}i’LI:?Cs and obligations of the nursc‘

e d the patient and dcmons_trates the

Iti(x)llv:']taartions of professional‘authorclity.mpattc}:]r(;

nalism is most oftf:r} dlscqsse e

. Broc's andlyes s particlaty usefu
' k’s analysis

:glg'c?irt?qcuc of patemalisrp in hcaltflll C:?:'ﬁr

since nurses typically exercise _Jess auth ority i

over patients than do physicians. T e abu

thor’s decision to employ what might be

viewed as sexist language (using only female

pronouns to refer to nurses gnd ma'le pro-

nouns to refer to physicians) is explained in

a footnote.

[ 3
The Nurse-Patient Relationsbip

crsion g ¢
als, ¢( Stuart fi Spicker ang
Inted by Permission.

Parent and chilqg
and so forth. A
nurse’s mora| sit

» public officia| 5
complete dccount of the

a4 Situation  mysq include both
sorts of consnderatlons, and wouyld be far too
comple>_< and lengthy to attempt here. | shall
emphasize consid the secong sort

nd Citizen,

The Nurs

C-Patien Relag
Sally

—_— e
u on: Some Rights anq Duties
Gadow (Ney York. Springer l’uhlishing Co., 1




O I

to just

o nuree has
ients, nOrd right a

1o
h(\l‘ ](”

)
t 10 ]
how! o, U only 'r({c‘ ust anyone, or (’V‘»i”
Nt wdl
‘m\\( hd\ v 0 hll‘ lrl‘h(‘T 0“‘\’ ‘()\N'"(S
pers -y U h get into 2 rela-

ards o does ed
oW Al ‘ W ih( ne | | ‘
| Joes he become her pa-

} :he’ become his n.urse"!_lf we pose
ion in this way, | think it is clear that
o alternative accounts of the
qurse-patient relationship are not all p\ausnbly
construed a8 even possible answers to this
question, and that more generally, they ad-
dress two different questions—some speak to
the origin of the relationship, how it comes
about, while others speak to the nature or
content of the relationship. | think we gain a
Clearer understanding of the relationship if we
separate these tWo Issues, because the ac-
count of the origin of the relationship will af-
fect in turn the account of its content. Con-
sider six of the more common accounts of the
relationship, of the role of the nurse Vis-a-vis
the patient:’

(4N
pis U1 how

1. The nurse as parent surrogate.

7 The nurse as physician surrogate.

3. The nurse as healer.

4. The nurse as patient advocate o protector.
5. The nurse as health educator. ¢,

6. The nurse as gontracted clinician. " -

| do not want to deny that nurses do not at
times, and at times justifiably, fill each of the
first five of these roles, though none of them
are unigue to her. And at least most of these
first five roles refer to professional duties 2
nurse assumes in entering the profession of
nursing. But how is it a nurse has any duty to
perform in any of these roles towards a partic-
ular person (patient), and how is it that a per-
son (patient) has any right to expect a particu-
lar nurse to perform in these roles toward
him? Only the last model, the nurse as con-
iracted clinician can explain that—we must be
able to make reference to a contract, or better
an agreement, between the two to explain
this. This point may be obscured somewhat
by the fact that what a nurse would do for a
patient in any of the first five roles can be gen-
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erally assumed 16 De ber eficial for the patient
or at least intended to be beneficial. IF it is for
the patient’s good, wny must he agree before
she1s pmmmml to act! But just imagine some-
one coming up to you on the street and giving
you 4an injection, even One intended ‘3;) ‘!,)‘,“_
and in fact, beneficial to you. A natural re-
sponse would be, “You have no right to do
that/" and underlying that response would
likely be some belief that each person nas 2
moral right to determine what is done to nis
body, however difficult it may be to determine
the precise nature, SCODE, and strength of that
right. Or, imagine a strange woman in a whit
uniform coming up to you and lecturing you
about the health hazards of your smoking O
failing to exercise. Well-intentioned though it
might be, a natural response again might be,
What business is it of yours, what right do
you have to lecture me about my health hab-
its?” Again, the point would be that it is a Der-
son's right to act even in ways detrimenta! 10

his health if he chooses to do so and bears tne
consequences of doing so, @ particular ;
usually derived from some more general and
basic right to privacy, liberty, or self-determi-
nation (autonomy). Yet both these actions are,
of course, of the sort frequently performed DY
nurses toward their patients. Likewise, any
duties of a nurse to provide care to a particu-
lar person cannot come simply from duties
she assumes from her role as a nurse, nor can
any right of 2 particular patient to care from a
specific nurse.

If we think of the nurse-patient relationship
as arising from a contract or agreement be-
tween the riurse and her patient, then these
otherwise problematic rights and duties be-

come readily explicable. The patient contracts

to have specified care provided by the nurse,
in return for payment by the patient, and the
patient in so doing grants permission for the
nurse to perform actions (give him injections,

perform tests, etc.) that she would otherwise .

have no right or duty to do. In agreeingto per-

o

form these duties, the nurse incurs an obliga- P
tion to the patient to do so, as well as a right

to be paid for doing so.
A natural objection to such an account is
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or hospital that employs her. This re‘rleus t_de
fact that the provision of health care is consi d
erably more complex and mstltutlonahzeld
than any simple nurse-patient account wouh
suggest, but it does not, in my view, show the
contract or agreement model to be mlstake?.
The patient makes his agreement generally
. . . ! -
with the physician or the hospital’s represen
tative, and that agreement is to have a com-
plex of services performed by a variety of
health care professionals. The nurse is indi-
rectly a party to this agreement, and can be-
come committed by it, by having contracted
or agreed with the employing physician or
hospital to perform a particular role, carrying
out its attendant duties, in the health care
Context '(ﬂuah:\ 4 s :"

A related objection to this account is that
at both these intervening agreement points, it
is still the case thatthe contract or agreement
often, if not generally, never takes places, cer-
tainly not where what s to be done is spelled

oy . o
outin any detail, and so the account still rests
on a fiction. But thege agreements can and do
have implicit terms, terms which can be just
as binding on the parties as if they had been

iR

-explicitly spelled oyt These implicit terms are

relationships, and in the war-

- fanted social expectations the parties to them

have?oncerning who will do what in s

VeTor uch re-
lationships, The content of sy

ch expectations

vt

o parties, as well as to implicit 1 s i,
\vnmgsi rally not spelled out? The e )
o Qtn; :n account makes clearer than o
i SU}(q xcalternative the fundamental 1ip,
o the ht to determine what is done to g
t.ha”he v nt, and to control, within broa|
I.Or.i?etﬁg“c?ou,rse of the patient’s reatment
::?dl .éare, originates 'and 8€n9fd)”YU:»‘g)hrﬂi!t
with the patient. One l.m_PO”a,“‘t. “35 o
sisting on this is that it lsmsufﬁuerj yde( e
ated and respected by health care p,rp *. sls )\ .
als. Many health care professionals believe

that if what they are doing is in the best inter- -

ests of the patient, that is sufficient JUSI'“Q;'/“? '
for doing it. That, however, is in my vie '(t
mistake of primary importance, because A
does not take adequate account of Fhe pa-
tient’s right to control the course of his treat-
ment.

An important part of at least one 'commf)n
understanding of the physician—pgtlen! rela-
tionship, and in turn of the patient-other-
health-care-professional (including, but not
limited to, the nurse) relationship, is that the
health care professional will, with limited ex-
ceptions (e.g., public health problems arising
from highly contagious diseases), act so as
maximally to promote the interests of his or
er patient. Treatment recommendations and
decisions are to be made solely according to
how they affect the interests of the patient,
and ought not be influenced by the interests
Or convenience of others 3 The confidence
that the health professional will act i this way
'S especially important because of the extreme

vulnerability ang apprehension the | patient
often feels, the patie i

The right of the physici

ight o an or nurse tg act in
the patient’s Interest is ¢

eated and [imjte by



ay

LW

Jission or consent (from the patient
mw,/pmq(idn agreement) the patient has
aiven. T0 (ake two extremes, a patient might
qy to his physician or nurse, ‘I want you fo
Jo whatever you think best, and dont bother
Jith the details,”” or he might insist that he
be fully informed about all factors and alterna-
{ives concerning his treatment and that he re-
in the right to reject any aspect of that treat-
ment at any stage along the way. In my view,
chould the patient desire, either of these ar-
rangements  can be justifiable, as well, of
course, as many modified versions of them.
This has the important implication that the
| various expectations referred to above con-
' cerning what the health professional will do,
hich generally give content to the nurse-
| patient relationship, only partially determine
that relationship, and it is subject to modifica-
rion determined principally by what the pa-
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" tient desires of the relationship, and how he
~inturn constructs it. This is the other difficulty,
 pesides their failure to explain how the rela-

tionship comes into being between particular
persons, of the five alternatives mentioned
" above to the contract or agreement model of
the nurse-patient relation. One cannot speak
generally about the extent to which the nurse
ought to act or has a duty to act, for example,
25 health educator or parent surrogate, be-
cause it ought to be the patient’s right to de-
termine in large part the extent to which the
nurse is to take those roles with him. What the
patient wants will often only become clearin
the course of treatment, but to put the point
in obligation language, the nurse’s obligation
is in large part to accommodate herself to the
patient’s desires in these matters.
| have been considering the case of pa-
tients who satisfy conditions of competence,
that is persons who possess the cognitive and
other capacities necessary to being able to
form purposes and make plans, to weigh alter-
native courses of action according to how
they fulfill those purposes and plans, and to
act on the basis of this deliberative process;
such persons are able to form and act on a
conception of their own good.* Some of the
more difficult moral problems in health care

Profe
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idtions 59

);(‘|1<'r<1|ly arse i cases where theee

tions of competence are no; ‘v:rtiaf;(.d‘“‘[‘”’ll'
:f?’)::t'(lr:id :I(';;},r;;l yi(:(lln\;f;'(':]ﬂl(lrun,‘wilh (,a_aesi)'f
tal illness.” H”W/f(‘V('r Illh_‘»(k;mu tmmw’n men-
lerstand the o INK we rmust first un-
derstand the nurse-patient relation in the case
of the competent patient, before determining
how that relationship may have 10 be modi
fied when the patient is not competent. It
may, then, be useful to consider what the con-
tract or agreement model of the nurse-patient
relation, with its emphasis on the patient’s
rights, might imply for some typical moral
problems the nurse encounters with the com-
petent patient. Common to many such prob-
lems insofar as they involve only the nurse
and her patient is a conflict between what the
patient wants and believes is best for him, and
what the nurse believes is either in his best
interests, in the interests of all persons af-
fected, or morally acceptable. Consider the

following cases:

Case 1. Patient A has requested of the nurse that
she inform him fully of the nature of his condi-
tion and of the course of treatment prescribed
for it. However, the treatment called for, and
which the nurse believes will be most effective
in his case, is such that given her knowledge of
the patient, she believes that fully informing the
patient will reduce his ability and willingness to
cooperate in the treatment and so will signifi-
cantly reduce the likely effectiveness of the
treatment. What should she tell him?

Case 2. Patient B instructs his nurse that if
his condition deteriorates beyond a specified
point, he considers life no longer worth living
and wishes all further treatment withdrawn.
The nurse believes that life still has value even
in such a deteriorated state, that it would be
wrong for the patient to deliberately bring
about his own death in this way, and in turn
wrong for her to aid him in doing so. Should
she follow his instructions?

Case 3. Patient C, after being fully informed of
principal alternative treatments for his condi-
tion, has insisted on a course of treatment that
the nurse has good reason to believe is effective
in a substantially smaller proportion of cases
than an alternative treatment procedure would
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Each of these cases lacks sufficient de}aﬂ to
allow a full discussion of it, and in particular,
each artificially ignores the presence and role
of other health care practitioners, most nota-

/ bly the physician, who is generally prominent
| if not paramount in such decision making. But
the cases are instructive even in this oversim-
| plified form. Case 3 is perhaps the least diffi-
| cult. Ttwould be permissible for any interested
- panty, and a duty of the nurse following from
! her roles as health educator and healer, to dis-
| cuss the treatment decision with her patient,
and to attempt to convince him that he has
made a serious mistake in his choice of treat-
ments. But just as the patient should be free
o refuse any treatment for his condition if he
is competent and so decides, he is likewise
entitled to select and have the treatment that
the nurse (or physician, for that matter] would
not choose if it were her choice; the point
simply is that it is not her choice. She has no
mortl (or professional) right to insist on a
treatment the patient does not want, even if it
is clearly the “hest” treatment, and it would

L bestill more seriously wrong to surreptitiously

and deceptively substitute the treatment she
prefers.

Case 2 can be somewhat more difficult be-
cause it may at least involve action in conflict
with the nurse’s moral views rather than a
conflict over what course of action is, all
things considered, medically advisable, as in
Case 3. Case 2, of course, raises the contro-
versial issue of euthanasia and the so-called
right to die. This is 3 complex question that |
have considered elsewhere, and here | only
want to note that Case 2 involyes only fully
voluntary euthanasia, generally accepted to
be the least morally controversial form of ey
thanasia.” | shall suppose here, as | think is the
case, that a patient’s right to control his treat.
ment, and to refuse treatment he does not
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view about what she would doa;i' i
., then her view 1s reievant only tg
cumstances, then ngr ; tient and
what she would do it ghe were the Dba ’9 n‘
nothing more; it entails not‘hl.f}g a (?m;\.\:fi
should be done here where it is an(?me. .~q:}:e
and his attitude to it that is in que:tl?:‘z. oNe
would not waive her right not to be killed n
these circumstances, but the patient would
and does, and it is his life and so his right that
is in guestion. | would suggest as well that_a 4
mere difierence over what it is best to dp in_
the circumstances (apart from moral CQHSIdQP -
ations) does not justify the nurse’s refusal to
honor the patient’s expressed wishes. How-
ever, her difference with the patient may be 2
moral one; in particular she may hold as a ba-
sic moral principle that she has an inviolable
moral duty not deliberately to kill an innocent
human being. In that case, to assist in the
withdrawal of treatment in order to bring
about the patient’s death will be on her moral
view to commit a serious wrong, to partici-
pate in a seridus evil. The nurse’s professional-
obligations to provide care should not, in my
view, be understood to require her to do
such, just as she shoyld not be required to as-
sist in abortions if she holds fetuses to be pro-
tected by a duty not deliberately to take inno- /
cent human life. While there should be no
requirement in general for her to participate

in medical procedures that violate important
moral principles that she holds, that of course
In"no way implies that another nurse who
d_oes not hold such duty-based views abouyt
killing should not assist in the withdrawal of
treatment. (Of course, if she holds killing to be

and'what the patient wants wij| arise.)’”
Finally, consider Case 1. The “Patient’s Bill
OfRights” proposed by the American Hospital




p ’j o
Agsociation spee fically allows that “when it i
not medically advisable to give .. informa
ion to the patient” concerning his diagnosis,
ireatment, and prognosis, such information
need only ““be madeavailable to an appropri-
ate person in his behalf” but need not be
given to the patient himself. This would seem
clearly to permit the nurse to withhold the in-
formation from the patient in Case 1. How-
ever, | believe the Patient’s Bill of Rights i
_mistaken on this point. This is a particular in-

[ stance of a general over-emphasis on and
| consequent over-enlargement of the area in
‘.\ which health professionals should be permit-
P ted to act towards patients on the basis of their
~ own judgment of the “medical advisability"
| of their action toward the patient. Itis perhaps
_natural that health professionals, trained to
. provide medical care for patients, and who
undertake professional responsibilities to do
50, should consider medical advisability a suf-
ficient condition generally for acting contrary
to a patient's wishes, and here for withholding
relevant information from the patient. But
once again, so long as we are dealing with pa-
tients who satisfy minimal conditions of com-
petence to make decisions about their treat-
ment, then unless the patient has explicitly
granted the nurse the right to withhold infor-
mation he seeks when she considers it medi-
cally advisable to do so, medical advisability
is not sufficient justification for doing so. Our
moral right to control what is done to our
body, and our right in turn not to be denied
relevant available information for decisions
about the exercise of that right, does not end
at the point where others decide, even with
good reason, that it is medically advisable for

' Us not to be free to exercise that right. In gen-

/' eral, one element of the moral respect owed

' competent adults s to respect, in the sense of
thonor, their right to make decisions of this sort
' even when their doing so may not be deemed
* medically advisable by others, and even when
those others are health professionals generally
in a better position to make an informed deci-
sion. When other health professionals are in a
better position to make an informed decision
a patient may have good reason to transfer hi;,
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fiphts to decide to them, or to allow himgelf
o be strongly influenced by what they think
hest, but he is not required 1o do 0, and 50
they have no such rights 10 decide for him
what is in his best interests when he has nol
done so. , ‘
| want to emphasize that on my view mora!
rights generally, and in particular the rights of
the patient relevant in the three cases above, _‘
are not absolute in the Sense that they et
are never justifiably overriden by competing 77
moral consideratioh?.”’Bﬂt suc_h jgstlflablz |
overriding requires a special justification, dn‘
that human welfare generally, Of the wglfare{
of the person whose right is at issue, Wil fz -
better promoted by violation of the rlght Isnoty
such a special justiﬁcation.8 Thus, nghts nee ‘1
not be absolute in order to have an important |
place in moral reasoning. And'i.t is not neces- |
sary that a nurse never be Jgst|f|ed, for exam
ple, in withholding information from a patient
for the patient’s right to control his treatment
to limit importantly when she may do so.
Cases involving young children and non-com-
petent adults are important instances w_here
specifically paternalistic interference Wl.th a
person’s exercise of their rights can be justi-
fied.

Perhaps the point of emphasizing the con-
tract or agreement between the pdtient and
the health care professional is now a bit
clearer. That contract model emphasizes the
basis for and way in which the right to control
the directions one's care will take ought to
rest with the patient. It is not, of course, that |
the nurse is mistaken in taking her role to be /
a healer, or health educator, for these are im-
portant professional services she performs,
but rather that her performance in these roles |
ought to be significantly constrained and cir- \
cumscribed by the rights of her patients to
control what is done to their bodies.

I should like to end by noting that focusing
on the nurse-patient relationship, as | have
done here, has the effect of ignoring at least
one elxtremely important aspect of most
nurses” overall moral situation. Specifically,
{?()OnS;lnurges now wprk in hierarchic, institu-

settings in which they are in the employ

|
[~
-

7
/
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of others—hospitals, physicians, €t¢. Md-ﬂy 0(;
the most important moral uncertainties an

conflicts nurses experience concerning their
rights, duties, and responsibilities derive from
their role in this hierarchical structuré and
from questions about their consequent au-
thority to decide and actin particular matters.
The patient has a place in such issues, but the
issues do not arise when only the nurse an

patient are considered. To fill in the picture
would require consideration of what might be
called the nurse-physician/hospital relation,
but that is a complex matter that cannot be
pursued here.

Notes

1. 1 have chosen throughout this paper to Usé
feminine pronouns to refer to nurses and mascu-
line pronouns to refer to physicians, rather than to
adopt gender-neutral pronouns. Since something
on the order of 96% of nurses are women, while
the great majority of physicians are men, gender-
neutral usage in this context seems to mask a sig-
nificant social reality and problem. My pronoun
usage acknowledges the gender distribution
among nurses.and physicians, while in no way en-
dorsing it.

2. | have drawn these from the very helpful pa-
per by Sally Gadow, “‘Humanistic,Issues at the In-
terface of Nursing and the Community,”” in Nurs-
ing: Images and Ideals, eds. 5. Gadow and S.
Spicker (New York, 1980).

3. Such a view, with specific reference to the
dying patient, is advocated in, among other places,
Leon Kass, ‘Death as an Event: A Commentary on
Robert Morrison,”” Science 173 (August 20,-1971),
698-702. To what extent this account of the physi-
cian—patient relationship is defensible, or is in fact
adhered to in practice by physicians, is problem-
atic.

4. Plans of life, and their relation to a concep-
tion of one’s good, are discussed in John Rawls,
A Theory of Justice (Cambridge, 1971), ch. 7, and
Charles Fried, An Anatomy of Values (Cambridge,
1970).

5. For philosophical accounts of the principles
of paternalism relevant to treatment of the incom-
petent see, for example, Gerald Dworkin, “‘Pater-
nalism’ in Morality and the Law, ed. R. Wasser-

mont, Caln, 1971) and John H“‘]'»(,,l

of paternalism,”” American phjf

sophi(al Quarten‘y 14. (1977),.{61—6"). l h,we dis
’(.ussod paternalism with specific reference to thy,
nentally il in, “Involuntary Civil Commitment-
mheﬂf\(/.oml Issues,”” i Mental lllness: Law and Pub.
;c E}Johcy, ods. Baruch Brody and Pj-_T.”Sirdm En.
gelhardt, Jr. (Dordrecht, Holland, l)./v8)_. |
6. | have discussed Sﬁme I'm[i)lr:(-z::;/)n’%\/;)i dl
ights- view for euthanasia in Mora
Eigght:tsstz)::lsdegermissible Killing,” in Fthical Issues Re-
Jating to Life and Death, ed. John Ladd (N'ew ,York’
1979). See also the paper by Michael Too ey, TEE,
Termination of Life: Some Moral lsuses, = 1n the
Sarﬂ; \grlwuﬂee- general distinction between duty-

based and rights-based moral views, se€ Ronald

Dworkin, Taking Rights seriously, ch. 6, (Cam-

bridge, 1977).

8. For an attemp
special justifications,
ch. 7.

otrom (Belm
“The principle

t to specify the limits of such
see R. Dworkin, op. cit,
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3. CONFIDENTIALITY

the rule of confidentiality in professional-

patient relations has been attiemed ina wide

variety of ethical codes for physicians
aueses, and other health care pmt‘c}asimmls‘-
these mclude the Hippocratic Oath, Iht“
A M AL Code, and the World Medical Associ-
aton International Code of Medical Ethics
see Appendix for examples). The principle
of confidentiality is recognized by laws
which exempt physicians and pswcl{othcm-
pists from giving testimony about patients
and which provide sanctions against prac-
titioners who divulge patient information
given them in confidence.. ,
Confidentiality is important in the prac-
tice of medicine in part because of its practi-
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oneself—is an important element of individ-
ual autonomy.

Ethical dilemmas arise when @ health care
professional is forced to ¢hoos¢ between a
duty to respect A patient’s confidentiality
and a conflicting obligation to other persons
ot institutions within the society. In some
cases a breach of trust is thought necessary
in the patient’s best interest (2 paternalistic
approach), as with a patient who th-refuens
suicide. Breaching confidemial.ity. it is af-
gued, permits eventual resumption of auton-
omy by a person whos¢ competence is tem-
porarily compromised. On othef occasions,
the physician may be legally obligated tO VI-

late confidentiality, as in the duty to report

cal function. Physicians require private ands gunshot wounds, suspected child abuse, and

possibly intimate information about patients
in order to make correct diagnoses and pre-
scribe proper treatment. It is argued that un-
less patients feel confident that such infor-
mation will not be revealed to others, they
are unlikely to entrust it to physicians. The
professional obligation for attorneys to pre-
serve client confidentiality is based upon 2a
similar argument. [See Criminal Justice,
Chapter 16, Section 2.] Additionally, a pa-
tient’s trust in the practitioner is believed to
play a partin successful treatment. Emphasis
on the practical benefits of confidentiality
reflects a consequentialist approach.

From a deontological standpoint, pre-
serving patient confidentiality and privacy
is one expression of the broader respect
physicians owe to patients as autonomous
individuals. The principle of confidentiality
is related to the right of privacy. Privacy—
personal control over information about

certain communicable diseases.

The dilemmas posed by conflicting loyal_-
ties are acute in the area of psychintric m.e(h—
cine. Suppose a patient reveals a strong feel-
ing of anger of actually threatens other
persons or their property. Does 2 therapist
have an obligation to warn law enforcement
officials or the intended victim of possible
harm? Such questions ar€¢ more urgent in
view,of the special importance of trust in
the psychotherapeutic relationship. In the
following article, William J. Curran dis-,
cusses 2 widely publicized case in which the
California Supreme Court ruled that a group
of psychotherapists were negligent in their
duty to warn a woman whose life had been
threatened by a patient, despite the fact that
they had notified security personnel about

| the threats. Curran raises questions regard-

ir}g the obligations of physicians in situa-
tions of conflicting loyalties.
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WILLIAM ]. CURRAN

Confidentiality and the Prediction of Dangerousness

in Psychiatry: The Tarasoff Case

The California Supreme Court continues to
make financial awards to patients in suits
| against physicians with seemingly little regard
| for the effect of these awards and decisions
upon the practice of medicine and the avail-
ability of insurance to cover this largesse of
the judiciary, and without regard for the social
consequences of this “‘money-for-everything”
attitude.
The particular case, Tarasoff vs. Regents of
/ , | the University of California, has already be-
| come infamous among mental health pro-
. grams in California and among college and
- university student medical programs all over
~ the country as it has taken its course through
the various levels of trial and appeals courts
in the Golden State.

The facts of the situation are undisputed. A
| student at the University of California’s Berke-
. ley campus was in psychotherapy with the
“student health service on an outpatient basis.

He told his therapist, a psychologist, that he
wanted to kill an unmarried girl who lived in
Berkeley but who was then on a summer trip
to Brazil. The psychologist, with the concur-
rence of another therapist and the assistant di-
rector of the Department of Psychiatry, re-
ported the matter orally to the campus police
and on their suggestion sent them a letter re-
questing detention of the student and his
commitment for observation to a mental hos-
pital. The campus police picked up the stu-
dent for questioning but “satisfied” that he
was “rational,”” released him on his “promise
to stay away” from Miss Tarasoff. The police
reported back to the director of psychiatry,
Dr. Powelson. Dr. Powelson asked for the re-
turn of the psychologist’s letter to the police
and directed that all copies of the letter be de-

|

stroyed. Nothing more was done at the healy, §
service about the matter. Two months |y,
shortly after Miss Tarasoff's return, the stuge,
went to her home and killed her.

The parents of Miss Tarasoff brought ¢
for damages against the University and‘againgt
the therapists and the campus police, a
employees of the University and in'dividuaHy.
In suing Dr. Powelson, the plaintiffs sought
not only general money damages for negli-
gence in failure to warn the girl and her par-
ents and to confine the student, but exem-
plary or punitive damages (which could be
assessed in huge amounts as multiples of the
general damages or in any amount at the de-
termination of the jury) for malicious and op-
pressive abandonment of a dangerous pa-
tient.

The Superior Court dismissed all these
grounds for legal action- against the defen-
dants. The Supreme Court, in a four-to-two
decision, reversed the decision and found that
on these facts a cause of action was stated for
general damages against all the therapists in-
volved in the case and the assistant director
and the director of psychiatry and against the
University as their employer for breach of the
duty to warn Miss Tarasoff. The Court dis-
missed the claim for exemplary damages
against the therapists. It also dismissed the ac-
tion against the police as protected from a suit
by a statutory immunity, as well as the suit
against the therapists for failure to confine the
student under a commitment order, again be-
cause of a statutory immunity. The Court im-
plied that without the immunity, both these
actions might have been meritorious.

It seems to me that most physicians would
throw up their hands in dismay over this result

Reprinted with permission from The New England Journal of Medicine, 293 (Augus; 7 1975), 285-86.




and the massive contradictions in {he
ment of who was and who v
sponsible for this death. |f
in detail the reasoning

sion of the medical mind would
pounded a thousand times.

Th_e Court asserted that the Principles of
Med;cal Ethics of the American Medical Asso.
ciation, Section 9, did not bay breaching the
confidentiality of this patient “in order to pro-
tect the welfare of this individyal [the patient)
or the.community." From this premise the
Court jumped whole

heartedly to a positive
duty to warn Miss Tarasoff. This is not what
the Principles said. The traditional code of

medical ethics allows a physician in his sound
discretion to breach the confidentiality, but
does not require it. It is almost impossible to
draft an ethical principle to force a duty on
physmia‘ns to breach confidences. Must they
always warn of death threats, but have discre-
tion on less dangerous threats? Must they
warn if the patient is psychotic, but not if he is
less disturbed? Does this case mean that every
time a patient makes a threat against an un-.
named person, the therapist must take steps
to find out who it is and warn him (of anything
at all, from vague threats to murder) or suffer
money damages in the thousands or tens of
thousands if the threat, or an aspect of the
threat, is carried out?
This case was greatly confused by the array
of immunities from suits created under Cali-
fornia law. It can be strongly argued that the
thrust of these immunity statutes regarding the
duty to warn should also have been appligd
to the therapists, since the statutes were in-
tended to encourage police and mental health
personnel to release patients and not confine
them on the basis of unreliable diagnoses of
dangerousness. In the past it was thou.ght that
too many mental patients were gonflned for
years and years because of their threats to
other people, rarely carried out, and because
of the conservatism of mental health person-
nel in exercising any doubt about dangerous-
ness in favor of confinement as the safest way
to prevent harm to third parties.

A55055-
as not legally re.
L were to describe
fthe court, the confy-

be com-
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U seems clear that the therapists here
thought that they had done all they (,()g!d to
protect their patient and the community by
reporting the case to the police. They had ex-
ercised their discretion to warn the commu-
nily and to breach the confidence 0f the
patient, for his own sake, and that of the un-
known girl. They could hardly warn her, since
she was not even in the country at the time.
Also, the threat to Miss Tarasoff might actually
have been vaguely directed. The student
could well have turned his anger and VIO"E’F\;}Q
toward another person or toward himself. The
only basic recourse was to 'recomme|nd tem:
porary observational commitment. TnefﬁacI
tice was 1o make this to the campus police. It
was the police who acted, and they decided
to release the student with a warning and ar
promise to stay away from the girl. How ma_n\,
thousands of such warnings—and releases—
do police departments make every year? How
many people then proceed to kill? The immu-
ity statute was established to encourage re-
lease in these circumstances. But the statutory

 ‘armor had a hole in it. The director of psychi-’
* 'y was found by the Court to have a “‘duty

to warn the girl, irrespective of the police ac-
tion. The Court utilized some precedents,
none clearly applicable to this case, to justity
its decision. It seems, however, that the real
rationale was the aggravated nature of the
case—a killing—in which the family was left
without someone else to sue. The therapists,
particularly Dr. Powelson, could have warned
the girl if they had wanted to go against the
police action and if they had thought the spe-
cific threat to Miss Tarasoff so serious as to
warrant that action. The Court did not apply
any test to ascertain the custom of psychia-
trists and mental health programs actually in
such situations. The Court declared the duty
as a matter of law, regardless of the accepted
practices of the profession. As in the Helling
decision” discussed in an earlier column.’ the

Court made the physician a guarantor against

harm to this party, here not even a patient,

on ﬂwe basis of its own concept of monetary
justice. |
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DECISION

Conﬁdentiali ty

Asayoung boy, Thomas Was perceived by his
1ather, a former all.cont

toward athletics 3

ing adolescence, the conflict was transformed

ent rebelliousness. |n high
as placed on academic pro-

bation although he was regarded as an intell;-

gent student.

Thomas's father placed him in an all-boys’

prep school in the area. After a year, his
grades improved. When his father arranged to
transfer him back to public school, Thomas
went into a deep depression. He told his par-
ents of his homosexual activities.

He was given tranquilizers and treated for
gonorrhea. His blood test for AIDS was nega-
tive.

Thomas took a job for a large corporation
which did defense contract work. Although
he received security clearance, his homosex-
ual tendencies were noted on his record.

When he was thirty, he met Tanya, fell in
love, and prepared to marry. Tanya went to
her family physician for the blood test re-
quired by the state. In their conversation, it

SCENARIQ 1

came out that Thomas was her fiancé. The
doctor realized that it was the same person he
had several years before treated for venerea|
(disease. He sajd nothing.
The marriage lasted |ittle
Thomas told Tanya of his h
ence. He also told her ahb
whom they had in common. Tanya felt be-
trayed and confused. She required psychiatric
support for many months after the separation.
She felt deep hostility toward the doctor

whom, to her mind, ought to have spared her
the trauma of a bad Marriage.

more than a year,
omoerotic prefer-
outthe physician

Questions

1. Did the physician's
dentiality override hi
facts of the matter?

2. Was the physician too literal in his under-
standing of confidentiality? Was there another way
for him to deal with the two persons under his
care?

3. Is keeping silent about information the way
to tell the truth in this case?

4. What if Thomas's test for AIDS h
back positive? How

obligation to keep confi-
s duty to inform Tanya of the

ad come
would the case be different?



3. INFORMED CONSENT

ﬂlc nmm.n Qt nformed Lonsentis grounded
in the principle of

AUtonomy and the ri
¢ principle of \ ¢ right
of sclf-determinaion Individuals have 4

fl‘ght 10 control what is dope to their bodies.
l.hq_ must freely agree 1 medical inter-
vention and must e given sufficient infor-

1}1:1(‘.01\ upon which (0 base their judgment.
Some theorists argue that informed consent
her professions
siness, Chapter

eering [See Busi-

is an ethical concern jp ot
such as advertising [See Bu
11, Section 1} and engin

ness, Chapter 13, Section 1].

The moral and legal requirement of in-
fo_rmed consent seems at first glance to be
fairly straightforward. 1n application, how-
ever, it proves troublesome. At least three
questions need to be considered in deciding
whether the requirement is met. First, how
much information must be supplied in order
for a patient to make a competent decision?
Some physicians insist that offering patients
too much complex medical data serves to
confuse and frighten them. The paternalistic
attitude leads to the assumption that no lay-
person fully understands all the information
relevant to his or her treatment and that ob-
taining informed consent is a meaningless
formality. Others argue that the fact that
medical procedures and theories are com-
plicated and unfamiliar (and frequently
couched in difficult, technical language) im-
poses a special obligation on physicians to
find a way to explain the information so that
patients understand it.

The second question is whether the pa-
tient is competent to make rational deci-
sions regarding treatment. Certain persons,
such as young children, the severely men-
tally retarded, and those with psychiatric
disturbances, lack such competence, Eyeq
otherwise rational aldults are at times Jegg-
than-competent decision makers, Fop exam-

-r
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ple, a person suffering extreme P?“f” (::):3;
or having an illness that causes cofl us thm
disoricntation might not be fully comp

to give consent. . Ary

R third question involves thvc V'(')tlt:‘irrllt?h‘ﬁ
nature of consent. Prcssures‘cxmhw r1 S
hospital setting as well as in ot evo]untarv
tions that may compromisc the Vauthorit;'
character of patient consent. The . hvsf—
of medical personnel, particularly g mav
cians, can be imimidating,,fmd Pa“C’; the
feel obliged to be “good apd acclg o
judgment of these powerful figares. 20
situations, is the patient’s consent tru y
?

umlzrllrf}:)rmed consent is problemattc' in the
area of medical research and experimenta-
tion. The literature about informed con§cnt
centers on the context of experimentation.
Ethical codes and guidelines exist to identlf:\'
the conditions under which human expert-
mentation is permissible. One of the fore-
most among these is the ‘‘Nuremburg
Code,” written after World War 1II in re-
Sponse to the barbarous experiments con-
ducted by German doctors on concentration
camp inmates. The first and longest provi-
sion of the Nuremburg Code deals in great
detail with the importance of informed con-
sent. The use of prisoners as research sub-
jects is strongly criticized on the basis tha
Sl'ICh Persons are subject to duress and coer-
Cion and can never consent freely.

_ In the following article Franz J. Ingel-
finger, editor of the New England Journal
Cusses the problem of in-
fgrmed consent in medical fesearch. Ingleri-
finger holds that some coercion exists in al-
most al| tgansactions between researchers
al subjects. The objections raised

by the autho
) rare also applicable to i-
Clan-patient relations, | physi

of Medicine, dis
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Informed (but Uneducaled) Consenl

The trouble with informed consent is that it s
not educated consent. Let us assume that the
experimental subject, whether a patient, a

\ volunteer, or otherwise enlisted, is exposed (0
.~ acompletely honest array of factual detail. He

1

is told of the medical uncertainty that exists
and that must be resolved by research en-
deavors, of the time and discomfort involved,
and of the tiny percentage risk of some serious
consequences of the test procedure. He is
also reassured of his rights and given a formal,
quasilegal statement to read. No exculpatory
language is used. With his written signature,
the subject then caps the transaction, and
whether he sees himself as a heroic martyr for
the sake of mankind, or as a reluctant guinea
pig dragooned for the benefit of science, or
whether, perhaps, he is merely bewildered,
he obviously has given his “informed con-
sent” Because established routines have
been scrupulously observed; the doctor, the
lawyer, and the ethicist are content.
But the chances are remote that the subject
really understands what he has consented
to—in the sense that the responsible medical
investigator understands the goals, nature,
and hazards of his study. How can the layman
comprehend the imporiance of his perhaps
not receiving, as determined by the luck of
the draw, the highly touted new treatment
that his roommate will get? How can he ap-
preciate the sensation of living for days with a
multi-lumen intestinal tube passing through
* his mouth and pharynx? How can he interpret
the information that an intravascular catheter
and radiopaque dye injection have an 0.01
per cent probability of leading to a dangerous
thrombosis or cardiac arrhythmia? It is more-
over quite unlikely that any patient-subject
can see himself accurately within the broad
context of the situation, to weigh the inconve-

niences and hazards that he will have to
undergo against the improvements that the re-
search project may bring to the managemenr
of his disease in general and to his own case
in particular, The difficulty that the pubhc has
in understanding information that is both
medical and stressful is exemplifiod by ['a]. re-
port [in the New England Journal of Medicine,

August 31, 1972, page 433]—only half the

families given genetic counseling grasped its

impact.

Nor can the information given to the ex-
perimental subject be in any sense totally
complete. It would be impractical and prob-
ably unethical for the investigator to present
the nearly endless list of all possible contin-
gencies; in fact, he may not himself be aware
of every untoward thing that might happen.
Extensive detail, moreover, usually enhances
the subject’s confusion. Epstein and Lasagna
showed that comprehension of medical infor-
mation -given to untutored subjects is in-
versely correlated with the elaborateness of
the material presented.’ The inconsiderate in-
vestigator, indeed, conceivably could exploit
his authority and knowledge and extract “in-
formed consent’” by overwhelming the candi-
date-subject with information.

Ideally, the subject should give his consent
freely, under no duress whatsoever. The facts
are that some element of coercion is instru-
mental in any investigator-subject transac-
tion. Volunteers for experiments will usually
be influenced by hopes of obtaining better
grades, earlier parole, more substantial egos,
or just mundane cash. These pressures, how-
ever, are but fractional shadows of those en-
closing the patient-subject. Incapacitated and
hospitalized because of illness, frightened by
strange and impersonal routines, and fearful
for his health and perhaps life, he is far from

Reprinted with permission from The New England Journal of Medicine, 287, no, 9 (August 31, 1972), 465-66
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the subject's] own scheme of ends."2 For
Ramsey, “informed consent” should repre-
senta “‘covenantal bond between consenting
man and consenting man [that] makes them
.. . joint adventurers in medical care and pro-
gress.””* Clearly, to achieve motivations and
attitudes of this lofty type, an educated and
understanding, rather than merely informed,
consent is necessary.

Although it is unlikely that the goais of Jo-
nas and of Ramsey will ever be achieved,
and that human research subjects will sponta-
neously volunteer rather than be ‘“con-
scripted,”? efforts to promote educated
consent are in order. In view of the current
emphasis on involving “the community”” in
such activities as regional planning, operation
of clinics, and assignment of priorities, the
general public and its political leaders are
showing an increased awareness and under-
standing of medical affairs. But the orientation
of this public interest in medicine is chiefly so-
cioeconomic. Little has been done to give the
public a basic understanding of medical re.
search and its requirements not only for the
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55 accompanied by efforts
O promote 4 broader appreciation of medic 4|
"esearch and its methods, it merely com-
bounds the difficulties for both the investiga-
or and the subject when “informed consent”
15 solicited,

The procedure currently approved in the
United States for enlisting human experi-
mental subjects has one great virtue: patient-
subjects are put on notice that their manage-
ment is in part at least an experiment. The de-
ceptions of the past are no longer tolerated.
Beyond this accomplishment, however, th/e,
process of obtaining “informed consent,
with all its regulations and conditions, is no
more than elaborate ritual, a device that,
when the subject is uneducated and uncom-
prehending, confers no more than the sem-
blance of propriety on human experimenta-
tion. The subject’s only real protection, the
public as well as the medical profession must
recognize, depends on the conscience and
compassion of the investigator and his peers.
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