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Euthanasia: Fighting for 'Right to Die'
* Shilpa Seth

Abstract- The essence of the debate points towards the basic question. Is
euthanasia really necessary for death with dignity? First thing which we
should understand that euthanasia is different from suicide. A person
commits suicide only when he/she is in depression and the cause of
depression may be different like money problem, social pressure etc.
Euthanasia takes place when a person is suffering from incurable disease
and there is no hope of life. In Euthanasia a person wants to live but due
lo physical fitness it is not possible but in sucide person wants to die.

Key Words- Euthanasia, Law, suicide.

The Supreme Court of India gave a landmark judgment in the case of
semi-comatose ‘ Aruna Shanbaug’. Who was a nurse at Mumbai’s KEM hospital
when she was strangled and sodomised by a ward boy Sohan Lal Valmiki in
1973. For 38 years now, she has been in a semi comatose state just lying on her
bed abandoned by family and looked afier solely by the hospital staff. A writer
& social activist ‘Pinki Virani’ penned her story and later filed a mercy killing
petition forher, sparkling off a debate over Euthanasia in the country. The court
rejected this plea, but said passive euthanasia should be considered in certain
cases in the country.

The court wasreluctant of setting a precedent hence it took a cautious
approach of denying ‘Aruna’ death but at the same time saying that passive
euthanasia could be considered under special circumstances and that a law be
formulated for this.

This is an instance of granting legal sanction to passive euthanasia in
other words judicial exemption to the law of land.It is being seen as a landmark
case being closely watched for the precedent it sets in the country’s mercy
killing laws the Supreme Court hastaken a small step towards ineuthanasia
laws by allowing passiveeuthanasiatobe considered.

Meaning of Euthanasia:-

The term*euthanasia’ is derived from the greek words “eu’ meaning “good”
and thanatos meaning ‘death’ Euthanasia is the act or practice of ending the life
of an individual suffering from a terminal illness or an incurable condition, by a
lethal injection or by the, suspension of extraordinary medical treatment,

* Assistant Professor, University College of Law, Mohanlal Sukhadia University Udaipur -
Rajasthan 313 001 .



20 UGC Journal No. (Old) 40942, Impact Factor 3.928, ISSN 0973-3914

IntheNetherlands, euthanasiais defined as “The intentional termination of the

life of'a patient at his or her request by physician™".

The Belgian euthanasia Act 2002 defines as the “Intentional life terminating

(sic) action by someone other than the person concerned, at the request of the

latter.™

On the basis of the nature of act being done euthanasia can be classified, as:

1. Active:-Itis positive merciful act, to end useless suffering or a meaningless
existence. It is an act of commission.

2. Passive:- It means not using or discontinuing the use of extraordinary life
sustaining measures to prolong life.

This Euthanasia is voluntary when the person who is dead has requested
to bekilled and it is Non voluntary, when the person who is dead made no request
and gave no consent.

Euthanasia in Historical & Religious Perspective:-

Euthanasia is not something new or unknown to mankind. In ancient
Greece and Rome, helping others to put an end to their lives was permitted in
certain situations.>As per Hindu mythologylord ‘Rama’ and his brothers took
Jal Samadhi in river Sarayu near Ayodhya.*Lord ‘Mahavir’ and lord ‘Buddha’
attained death by seekingit. Vinobabhave chose to end his life refusing to take
nutrition.

According to Buddhism ‘Prayopavesa’and according toJainism ‘Santhara’
(fastingtodeath) are acceptable ways to end their life provided. These way only
for people who are fulfilled, who have no desire or ambition left and no
responsibilities remaining is this life.

Muslim, Christian and Jewish laws are against euthanasia. They believe
that human life is sacred because it is given by God, and human beings should
not interfere in this.

International Perspective:-
The last decade witnessed significant debates over the legalization of

euthanasia in various countries as a result of which some countries have legalized
euthanasia. The Voluntary Euthanasia society established in 1935 and being a
leading research organization in the United Kingdom on issues related to assist
dying, submitted that as a general proposition individuals should have the
opportunity to die with dignity.

In 1997 Oregon in United States passed the ‘Death with Dignity Act’
allowing patients to inject lethal injections themselves.

In 1997, ‘Colombia’s supreme court ruled that penalties for mercy killing
should be removed. In ‘Australia’ euthanasia was legal for a brief period but
was overturned by the Australian parliament in 1997. In ‘Switzerland’ suicide
assisted by doctors and those without medical training is allowed but euthanasia
is not legal in the country. The UK isexamining euthanasia laws following a
courtorder.In Japanthere are no specific laws but there are a set of guidelines
governing the practice of mercy killing in many part of the country.”
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Arguments in favour of Euthanasia:-

I.  Themajorargumentis that, it is a way to end extreme unbearable pain

caused due to disease infirmity of body or mind or some incurable ailment.

Another argumentis that if option to die in case of people facing terminal

illnessisallowed, family members may save on unproductive medical

expenses. It may free up medical funds of the state to help other needy
people.

3. Therightto die provides a way of relief when a person’s quality of life is
low.

4. Another argument is that recognition of right to die is a case of freedom
of choice or individual liberty.Positive right includes the negative right like
the freedom of speech includes freedom not to speak in similar manner. The
‘right to live’ should include within it the ‘right not to live’.

5. Terminal ill persons can’t enjoy their life so after their death their body
organs likeeyes, kidneys etc.canbe transplanted to other needy personsto
make their lives enjoyable.

Arguments against Euthanasia:-

1. Allowing euthanasia devalues human dignity and will offend the principle
of sanctity of life. Today advanced medical research is constantly being
made in treatment of pain and diseases. Many diseases which had no
cure in the past are curable and controllable today.Hence, the society has
no right to kill a person and thereby deny him a chance of recovery in the
future.

2. FEuthanasia is not about the right to die, but it is about the right to kill. It
may lead to legitimizing killing of persons by their relatives in collusion
with the doctors in furtherance of their interests.

3. Itis not necessary that in all cases, a patient would want to die under
emotional and physiological pressure he may choose to die to relieve his
family from the problems due to his illness.

4. InlIndia where poverty and corruption is rampant there is no fool proof
way to write the law without opening it to abuse. It would make doctors
as well as impatient heirs irresponsible.

5. Thereisa ‘slippery slope’ effect that has accused where euthanasia has
been first legalized for only the terminally ill and later laws are changed to
allow it for other people or to be done non voluntarily.”

Judicial Trend:-

According to Indian Penal Code 1860 in India both forms of euthanasia
are prohibited and are illegal Euthanasia as there is an intentiononthe part of the
doctor to kill the patient, such cases would clearly fall under clause first of
section 300 ofIPC1860, However as in such cases there is the valid consent of
the deceased exception 5 to the said section would be attracted and the offender

would be punishable under section 304 for culpable homicide not amounting to
murder.

N
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In case of physician assisted suicide, the doctor who provides the
necessaryprescription to the deceased will be liable for abetment of suicide and
may be punished under section 305 or section 306 of Indian Penal Code.
Regulation6.70f “The Indian Medical Council(Professional conduct Etiquetteand
Ethics) Regulations, 2002declares ‘euthanasia’as anunethical act.

The law commission has recommended legalizing euthanasia for terminally
ill patient.

In ‘Naresh Marotrao sakhre V. union of India’® Lodha J. observed that,
Euthanasia and suicide are different “Suicide by its very nature is an act of self
killing or self destruction, an act of terminating one’s own self without the aid or
assistance of any other human agency. On the other hand euthanasia implies
the intervention of other human agency to end the life. A person commits suicide
when he is puzzledor mentally upset while euthanasia is an act of ending the life
of an individual suffering from a terminal illness or an incurable condition.

In C.A. Thomas Master V. union of India® the high court of Kerala

dismissed the writ petition filed by a citizen wherein he wanted the government
to setup “Mahaprasthan Kendra” (Voluntary Death clinic) for the purpose of
facilitatingvoluntary death and donation, transplantation of bodily organs.
In 2005‘Mohd. Yunus® from Kashipur Odissa requested the president for
euthanasia on the ground that his children were suffering from incurable disease
but the request was rejected. Similarly a petition filed by Mr. Tarkeshwar Sinha
from patna also come to be rejected.

In 2004 a two judge bench of the Andhra Pradesh High court dismissed
the writ petition of a 25 year old terminally ill patient ‘Venktesh’ who sought
permission to donate his organs in a non-heart beating condition. The High
court dismissed the writ petition where ‘Venktesh” had expressed his wish to be
put off the life support system.'

Recently in Arun’s case Supreme Court has taken a small step towards
in euthanasia laws by allowing passive mercy killing to be considered.
Conclusion:-

The essence of the debate points towards the basic
question:Iseuthanasiareally necessary for death with dignity? First thing which
we should understand that euthanasia is different from suicide.A person commits
suicide only when he/she is in depression and the causes of depression may be
different like money problem, social pressure etc. Euthanasia takes place when
a person s suffering from incurable disease and there is no hope of life. In
Euthanasia a person wants to live but due to physical fitness it is not possible but
in suicide person wants to die.

The famous cancer specialist from France ‘Dr. Leon’ says that when
medical science fails or declared that there is no chance for life than permission
for euthanasia should be granted."

The arguments of the opponents of euthanasia are based on the fear of
the misuse of the practice of euthanasia.Adequate safeguards can be put in
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place inorder to check any misuse of the practiceof cuthanasia it is proposed

that voluntary euthanasia may be permitted if the following conditions are

satisfied.

I. The person seeking euthanasia should be suffering from a terminally ill
disease and should be adult of sound mind and capable of making a rational
decision.

2. Therequest of euthanasia should be made by a minimum of three relatives
of patient. They should be well informed about the condition of the patient
on whom euthanasia is to be practiced.

3. The request should be made in writing and should be approved by an
examination board consisting of three senior doctors, the local sub-divisional
magistrate and the station house officer of the police station within whose
local jurisdiction, the hospital is situated.

The government should set out appropriate guidelines to be followed by
the examination board it may be allowed as necessary exception only in rarest
of rare cases, in passive form in appropriate cases where the individual is dying
and gives informed consent and as per the genuine medical opinion, the death is
near and certain and to withdraw the life support system is in the best interest
of the patient.

Euthanasia is a very sensitive topic and no one rule can fit inall cases.
Every case will have to be treated separately so one should actually refrain
from saying that they are pro or anti euthanasia, simply because every life is
different and as such must be given the unique respect it was born with.
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